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To:
All Attorneys and Law Firms Providing Pro Bono Estate Planning Services through Whitman-Walker Clinic Legal Services Program  

From:
Daniel Bruner, Interim Director of Legal Services

Erin Leveton, Northern Virginia Staff Attorney

Jodi Feldman, Pro Bono Coordinator and Staff Attorney

Re:
Virginia’s New “Affirmation of Marriage Act;” Implications for Gay and Lesbian Clients Needing Wills, Powers of Attorney and Other Planning Documents


Date:

June 29, 2004


What does the new law do?  As you may be aware, the recently enacted “Affirmation of Marriage Act for the Commonwealth of Virginia,” which goes into effect on July 1, 2004, bars Virginia from recognizing civil unions that a same-sex couple might legally enter into in another state or jurisdiction.  (Virginia already has a law banning recognition of gay marriage.)  The Affirmation of Marriage Act appears to go much further than prohibiting same-sex civil unions; it casts a pall of uncertainty over a wide range of contractual arrangements entered into by same-sex partners, and may even cast doubt on the validity of wills and other planning documents authorized by statute.

The law states, in its entirety:

§ 20-45.3. Civil unions between persons of same sex. 

A civil union, partnership contract or other arrangement between persons of the same sex purporting to bestow the privileges or obligations of marriage is prohibited. Any such civil union, partnership contract or other arrangement entered into by persons of the same sex in another state or jurisdiction shall be void in all respects in Virginia and any contractual rights created thereby shall be void and unenforceable.

The prohibition of any “partnership contract or other arrangement between persons of the same sex purporting to bestow the privileges or obligations of marriage” appears on its face to be quite broad.  The language might be interpreted to void not only actual contracts or “partnership agreements” between same-sex couples purporting to divide property and other financial rights and obligations, but also documents such as wills, financial and medical powers of attorney, and designations of agents for disposition of bodily remains.
  Wills, powers of attorney and disposition of bodily remains documents are expressly authorized by other Virginia statutes, which pre-date the Affirmation of Marriage Act.
  One might argue that since these statutes permit Virginia residents to designate virtually any person as an attorney-in-fact, agent for disposition of bodily remains, personal representative or beneficiary, regardless of familial, sexual or emotional relationship,
 such documents are not “arrangement[s] between persons of the same sex purporting to bestow the privileges or obligations of marriage” within the meaning of the Affirmation of Marriage Act.  One might also argue that the general language in the Affirmation of Marriage Act should not be read to repeal or modify the specific terms of the laws authorizing wills, powers of attorney, and similar documents.


On the other hand, Virginia courts might read the language of the new law broadly, and conclude that any otherwise lawful planning document is invalid under the Affirmation of Marriage Act if it is intended by the person executing the document to simulate or approximate any right or obligation that would exist between him/her and his/her same-sex partner if the two of them were legally married.  Under this interpretation, the more recent Affirmation of Marriage Act would modify the older statutes by restricting same-sex couples from using the legal instruments authorized by those earlier statutes, that are otherwise generally available to legally competent adult residents of Virginia.  Moreover, as long as there is uncertainty about how the new law applies to medical powers of attorney, some hospitals and other health care institutions might refuse to recognize them in situations involving same-sex couples (or when the institution suspects that a patient is gay or lesbian) because of a concern about possible liability to next-of-kin or simply because of animosity towards gay patients.  Similar problems might arise regarding funeral homes and designations of agents for disposition of bodily remains.               

If the law actually treats gay and lesbian Virginians as second-class citizens by denying them the right to enter into contracts and other arrangements that all other Virginians can make, we believe it is an unconstitutional denial of Equal Protection and Due Process (and perhaps an unconstitutional interference with interstate commerce), and have every hope that the courts will strike it down.
  

What steps should gay and lesbian couples take at this point in time?  Neither the actual scope and effect of the new law, nor its constitutionality, are yet known, and they may not be known for many months or even years.  Therefore, we believe that it is crucial for gay and lesbian couples, and any person who does not want to leave his or her future care, property, and funeral arrangements to legal next-of-kin, to execute appropriate wills and other planning documents if they have not yet done so, and to keep their documents up to date.  We are very concerned that people who have heard about this law may decide that it is futile to do this type of planning, and as a result, will leave their partners and their family without the protections available to them under current Virginia law.  

There are at least three reasons for gay and lesbian couples in Virginia to continue to execute wills, powers of attorney and disposition of bodily remains documents, and keep them up to date.
  (1) It is by no means certain that Virginia courts will read the Affirmation of Marriage Act as intended to reach wills, powers of attorney and other planning documents that are expressly authorized for all Virginia residents by statute.  (2) We believe that if the Affirmation of Marriage Act really does restrict the rights of gays and lesbians to execute the same planning documents that are available to other Virginia residents, the courts will ultimately strike it down.  Obviously, a favorable ruling on the meaning or constitutionality of the law will be of no benefit to those who have not made their wills or executed powers of attorney or designated agents for disposition of bodily remains.  (3) Wills and powers of attorney often are not challenged; therefore, having facially valid planning documents drawn up and executed can be of great practical value.

Suggested additional language for planning documents.  In writing planning documents for gay and lesbian couples, it may be helpful to cite to the statutory authority for the document.  For example, “This is my durable power of attorney for health care, executed pursuant to Va. Code Ann. § 54.1-2981 et seq.”  Although we believe that such language may be unnecessary, it might reinforce an argument that the document being challenged is statutorily authorized rather than being an element of a proscribed “civil union”-type arrangement.  Moreover, we do not see how adding such language could harm the interests of the couple in any way.

Might the Affirmation of Marriage Act affect domestic partner health insurance available through a job?  Some concerns have been expressed that the Affirmation of Marriage Act might invalidate domestic partnership health insurance coverage.  Even prior to the enactment of the Affirmation of Marriage Act, Virginia employers could not offer domestic partner health insurance except through a self-funded health plan.  Virginia insurance companies and HMO’s are prohibited from offering such insurance under Virginia insurance law; self-funded employer-sponsored plans are exempt from that law.
  The Affirmation of Marriage Act does not change this state of affairs.  Even if it were interpreted as applying to domestic partnership coverage in employer-sponsored health insurance plans, the Affirmation of Marriage Act would be preempted by the Employee Retirement Income Security Act (ERISA), the federal law that regulates most employer-sponsored fringe benefit plans.


Might the Affirmation of Marriage Act affect domestic partner life insurance available through a job?  Some employers with life insurance plans for their employees offer special benefits to spouses and domestic partners of employees, such as the right to apply for additional life insurance coverage.  Even if the Affirmation of Marriage Act were interpreted to reach such arrangements, it would be preempted by ERISA, for the reasons discussed above.     

If you have any questions about this new law, or if you learn of a situation in which your client’s planning documents are not recognized, please contact us immediately at (703) 531-4929 (Erin), (202) 939-7664 (Jodi) or (202) 939-7928 (Dan).    
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�  The new law might even case doubt on child custody arrangements.  How the new law might be read to affect arrangements that involve the welfare of children raises special problems that we will not discuss here, since child custody issues are largely beyond the scope of the Whitman-Walker Clinic Legal Services Program.   





�  See Va. Code Ann. §64.1-45 et seq. (wills); §11-9.1 et seq. (general power of attorney); §§54.1-2981-2993 (health care power of attorney); §54.1-2825 (designation of agent for disposition of bodily remains). 





�  With of course, some exceptions, e.g., one cannot designate one’s doctor as one’s agent for making health care decisions in the event of one’s own incapacity.





�  See, e.g., Frederick County School Bd. v. Hannah, 267 Va. 231, 236, 590 S.E.2d 567, 569 (2004).





�  If the Affirmation of Marriage Act were interpreted to invalidate legal documents executed before it was enacted, it also would appear to violate the Contracts Clause of the U.S. Constitution. 


� Likewise, in situations in which it would otherwise be appropriate for a same-sex couple to enter into a partnership agreement, we would recommend that clients continue to make these arrangements.  This area is outside the scope of our practice, but we maintain a referral list of attorneys in the area who provide this service.





�   Va. Code Ann. § 38.2-3525 provides that health insurance plans for employee groups can only cover legal spouses and children of employees.  Recent attempts to amend the law to allow for domestic partner coverage have been unsuccessful in the General Assembly.  However, self-funded employer-sponsored health plans are not subject to this Virginia law, because the Employee Retirement Income Security Act (ERISA), the federal law that 


regulates most employer-sponsored fringe benefit plans, preempts state laws affecting ERISA plans.  State laws regulating the business of insurance are “saved” from ERISA preemption, but self-funded employer-sponsored health insurance plans are not subject to state insurance law.





�  ERISA “saves” from federal preemption state laws that regulate the business of insurance.  However, under Supreme Court precedent the Affirmation of Marriage Act would be considered a law of general applicability, not a law specifically regulating the business of insurance.  The Supreme Court case law makes clear that state laws of general applicability are preempted insofar as they affect ERISA plans.  
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